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JURISDICTIONAL STATEMENT 


This appeal arises out a suit filed in 1961 in the United States 
District Court for the District of Columbia. The complaint sought 
judgment for an amount in excess of $3,000.00. Judgment was entered 
for the plaintiff in the amount of $16,750.00. 


The jurisdiction of the District Court was based on Title 11, Sec- 
tion 305 of the D. C. Code, and the jurisdiction of this Court is based 
on Title 28, Section 1291 and 1294 of the United States Code. 


STATEMENT OF CASE 


This case was based upon a claim for surveying services rendered 
by J. C. Adams with reference to a proposed housing development on 
some real estate located in New York. The plaintiff, John F. Purdy, 
instituted this action claiming to be the successor in interest of said 
J. C. Adams. 


The engineering work was done pursuant to a conversation between 
the plaintiff and the defendants at a meeting in Washington, D. C., on 
September 22, 1958. The defendants testified and contended that at that 
meeting, the defendants indicated to the plaintiff: 


(a) : That the defendants were working as disclosed 
agents for named principals; 


(b) That the defendants showed to the plaintiff the 
defendants’ Exhibit No. 1 indicating the names and identity 
of their principals; 


(c) That it was expressly agreed that the plaintiff 
would have to look to these others, the principals, and 
not to the defendants for payment. 


The plaintiff testified, in turn, flatly denying that anything was 
said at such conversation about any alleged principals or that they were 
even mentioned or that he was shown Exhibit No. 1 and flatly asserted 
at this meeting that anyone other than the defendants would be respon- 
sible for his fee. 


The plaintiff testified that he investigated the credit ratings of 
people with whom he did business (JA page 31), but that he knew 
nothing and made no investigation of the defendants prior to the meet- 
ing. 

The plaintiff introduced in evidence various exhibits pertaining to 
the work and all addressed to the defendants and allegedly corroborat- 


ing the plaintiff's position as to the agreement. 


Twice (JA page 33, 39) when the defendants, on cross-examina- 
tion of the plaintiff sought to elicit from the plaintiff himself when he 
learned or became aware that there were other principals or parties 
involved in this project, the Court sustained objections. | 


The Defendant Berns testified, in response to questions from the 
plaintiff's counsel (JA pp. 21, 12-13) that there had been reference 
at the meeting to the fact that the defendants were acting for a group 
and on behalf of others. The Court sustained objection when the Defend- 
ant Martino asked Mr. Berns who were the other principals. (JA Page 
22). 

In his examination of the Defendant Martino, by the plaintiff, the 
following colloquy took place: 


"Q. You told him that he was addressing the bill to the 
wrong party: 


No. 
You never told him that? 
No. 


Because he wasn't addressing the bill to the wrong 
party, was he? 
No. 


. . He was addressing the bill to the right party, Martino 
and Berns? 


That is correct; he was, with his full understanding: 
and his full knowledge of what his payment to be 
received 


THE COURT: That is a conclusion on your part, 
Mr. Martino. 


THE WITNESS: Well, if we are going to indilge -- 


MR. GRONER: I move that it be stricken, Your 
Honor. 


THE COURT: It is stricken, The jury will dis- 
regard it." 
When the defendant Berns sought in his examination of the Defend- 
ant Martino to elicit an explanation of this answer, the Court would not 
permit an answer. (JA page 25) 


After the plaintiff had testified that the check for the retainer was 
a Northern Homes check, the Court sustained an objection to a question 
directed to the plaintiff asking him as to any reason why he believed 
that Northern Homes would advance funds. 


When the defendants sought in examination of the plaintiff to ascer- 
tain as to whether he had any idea of the costs of this particular job at 
the time of the meeting or whether or not he could negotiate for a sur- 
veying project without asking the acreage or amount of land involved 
(JA Pages 34-5, 36-7, 38), the Court sustained objections. 


In examination by Mr. Berns of the plaintiff himself, the following 
occurred, (JA Page 38): 


"Q. Knowing little about Mr. Martino or. myself, you were 
prepared, as representative for J. C. Adams, to make 
a commitment for a contract with Mr. Martino and Mr. 
Berns? 


MR. GRONER: I object to that. 
THE COURT: The objection is sustained. 


MR. BERNS: If Your Honor please, may I approach 
the bench? 


THE COURT: Yes, Will counsel come to the bench, 
please. 


(At the bench:) 


MR. BERNS: My line of questioning is directed 
toward one objective, that is that no 
businessman in his right mind would 

proceed to undertake a $17,000 -- 


THE COURT: We are not here to determine that, we 
don't care what a pueingRenan would 
or would not do." 


The Court permitted plaintiff's counsel, in examination of the 
Defendant Martino, to argue that the defendants could have eliminated 
the possibility of any law suit merely by paying the plaintiff's bill 
(JA page 20-21), and to argue at considerable length with the Defendant 
Martino as to whether certain letters or correspondence constituted 
a contract and what was a contract. (Tr. Pages 129, 130, 132.) 


The plaintiff failed to produce any written assignment to him of 
this claim from J. C. Adams, but the Court denied a motion of the 
defendants to direct a verdict on the grounds that the plaintiff (JA 
pages 39 and 40) had not established that he was the proper party 
and had a right to maintain this action. 


STATUTE INVOLVED 
Section 28-2503 D. C. Code. 


STATEMENT OF POINTS 


I. The Trial Court improperly restricted examination and cross- 
examination by the appellants. 


Il. The plaintiff failed to produce a written assignment of the 
claim due him and, therefore, the Trial Court improperly refused to 
direct a verdict for the defendants. 


SUMMARY OF ARGUMENT 


I. The Trial Court Improperly Restricted Examination and Cross- 
Examination by the Appellants. 
(a) General principles applying to scope of cross-examina- 
tion. 


(b) The Trial Court, in this case where the factual issue was 
whether the parties agreed that the defendants or their 
principals were to pay for the services, by its restric- 
tions of the defendants abused its discretion by refusing: 


1. Twice to permit cross-examination of the plain- 
tiff as to when he learned of identity or existence 
of the alleged principals; 


To permit a question as to who the principals 
were; 


To permit one of the defendants to explain his 
answer that the bill addressed to him was sent 
to the right party, after instructing the jury to 
disregard his attempted explanation; 


To permit cross-examination of the plaintiff 
as to any reason he believed someone other 
than the defendants would advance funds; 


To permit cross-examination of plaintiff as 
to his idea of costs or scope of project when 
he agreed to do the work; 


The Court, by contrast, allowed the plaintiff 
extreme latitude. 


The Plaintiff Failed to Produce a Written Assignment of the 
Claim due Him and, therefore, the Trial Court Improperly 
Refused to Direct a Verdict for the Defendants. But, under 
common law and Title 28, Section 2503 of the District of 
Columbia Code, a written assignment was necessary to plain- 
tiff's cause of action. 


ARGUMENT 


I. The Trial Court Improperly Restricted Examination and 
Cross- Examination by the Appellants. 


This case was based upon a Claim for surveying services and the 
only factual question in this case was the issue as to who, the parties 
agreed, should be responsible for paying for such services. The work 
was done pursuant to a conversation between the plaintiff and the 
defendants at a meeting in Washington, D, C., on September 22, 1958. 
The defendants contended that at that meeting the defendants indicated 
to the plaintiff that the defendants were working as disclosed agents 
for named principals, that the defendants showed to the plaintiff 
Defendant's Exhibit 1 indicating the names of their principals and that 
it was expressly agreed that the plaintiff would have to look to others 
and not to the defendants for payment. The plaintiff, in turn, flatly 
denied that anything was said at such conversation about any alleged 
principals or that they were even mentioned or that he was shown 
the agreement and flatly asserted that nothing was said at this meeting 
that anyone other than the defendants would be responsible for his fee. 
That is the whole critical, factual issue in the case. In support of his 
position, the plaintiff was permitted to introduce in evidence various 
exhibits, all addressed to the defendants. Plaintiff's counsel was per- 
mitted to make much of the fact that there was no written correction 
by the defendants of any portions of the plaintiff's documents which the 
defendants might have contended were in error. 


With this background in mind, let us turn to a consideration of 
the principles governing the proper scope of examination and cross- 
examination, and to an examination of the application of these prin- 
ciples to this case. Fundamentally, cross-examination is a constitu- 
tional right to test the truth of a witness' direct testimony. 


The Federal rule governing the limits of the scope of cross -exam - 


ination has progressed from its original strict limitation of cross- 


examination to the facts and circumstances connected with the matters 
stated in direct examination! to its present concept of permitting 
cross-examination to extend to any matter germane to the direct ex- 
amination, qualifying or destroying it, or tending to develop facts 
which have been improperly suppressed or ignored in the direct ex- 
amination.2 In effect, cross-examination may extend to any issue or 
inference legitimately growing out of or related to matters covered 
in the direct examination. 

The precise scope of examination with respect to an appropriate 
subject of inquiry is largely governed by the sound discretion of the 
Trial Court. 


The record of judicial decision is persuasive of the judicial duty 
to guard against judicial discretion grossly and oppressively abused. 
It is intended both as a matter of construction as much as it is a coun- 
sel of caution. The courts have been quick to admonish that the Trial 
Court may not control the right of cross-examination to the extent that 
is infringes the right itself. Thus, the "latitude allowed should be 
great enough to subserve the ends of justice; but once fixed by the 
Trial Court, it cannot be deemed erroneous except where it is clear 
that the discretion has been abused, even though the discretion is 
necessarily vague in extent..... ". United States v. Lawinski, 195 F.2d 
1,7. With equal effect is the Court's recognition of the fact that the 
essence of a fair trial requires that reasonable latitude be given the 
cross-examiner, even though he is unable to state to the Court what 
facts a reasonable cross-examination might develop. Alford v. United 
States, 282 U.S. 687. 


Applying these principles to the case at bar, it is respectfully sub- 
mitted that the Court manifestly abused its discretion in many instances 
throughout the trial. 


T philadelphia and T.R. Co. v. Stimpson, 39 U.S. (14 Pet.) 448. 
2 Banning v. United States, 130 F.2d 330, 339. 
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On two different occasions (JA pages 33-4, 39), when the defend- 
ants on cross-examination sought to elicit from the plaintiff himself 
when he learned or became aware that there were other parties or 
principals involved with the defendants in this project, the Court sus- 
tained objections. This was at a time when the plaintiff had testified 
that the existence of the principals was not disclosed to him at the 
initial conversation and when the defendants had flatly asserted that it 
was. It is submitted that this question was a perfectly proper question. 
First of all, itdealtwitha matter which the plaintiff had directly denied 
in his direct testimony. Secondly, at this stage of the trial, various 
documents and bills addressed to the defendants had been received in 
evidence and much had been made by plaintiff's counsel of the fact that 
the defendants had failed to object in writing to the bills and that, there- 
fore, the plaintiff contended the inference was permissible that their 
failure to object in writing was an admission of the accuracy of the 
bills. 


Yet, if the plaintiff were forced to answer this question, he might 
have been called upon to state that he heard those names immediately 
after the first letter he wrote in which he allegedly confirmed the con- 
versation at the meeting, and that it was at that time that he was ad- 
vised of the existence of these principals to whom he was to look for 
his money. Certainly such an answer would have rebutted and contra- 
dicted the plaintiff's testimony on the vital issue; the first time the 
question was sought to be asked on cross-examination ‘it pertained to 
after the original meeting. The second time they were asked, there 
was no restriction as to time. Of course, on its face, if the plaintiff 
had been informed of these other people at the original meeting, it was 
manifestly material and critical, and yet the Court excluded these ques- 
tions. 


As further demonstrating the Court's abuse of discretion, right 
at the outset of the examination by the defendants, on page 47 (JA 22) of the 
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Transcript, when Mr. Martino asked Mr. Berns who were the other 
principals, an objection was sustained by the Court on the grounds that 
there had been no reference to principals. Yet, prior thereto, on the 
examination in chief, there had been reference to the fact that the 
defendants were acting for a group and on behalf of others. (JA Pages 
21-22, 12-13). And yet, the Court, having permitted the matter of a group 
to have been brought out on direct examination by counsel for the plain- 
tiff, nonetheless would not permit the defense to elicit the identity of 

the group. 


In his examination of the defendant Martino, counsel for the plain- 
tiff was permitted the following questions, and here we quote from the 
Transcript: 

"Q. You told him that he was addressing the bill to the wrong 
party ? 
No. 
You never told him that ? 
No. 
Because he wasn't addressing the bill to the wrong party, 
was he? 
No. 


He was addressing the bill to the right party, Martino 
and Berns ? 


That is correct; he was, with his full understanding, and 
his full knowledge of what his payment to be received --- 


THE COURT: That is a conclusion on your part, 
Mr. Martino. 


THE WITNESS: Well, if we are going to indulge -- 


MR. GRONER: I move that it be stricken, Your 
Konor. 


THE COURT: It is stricken. The jury will dis- 
regard it." 
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Obviously, whether the bill was being sent to the right party was 
the issue in this case. 


Yet, when the defendant Berns sought in his exarhination of the 
same witness to elicit an explanation of this answer, the Court would 
not permit the question. (JA 25). 


To state, as the Court did, that the answer of Mr. Martino was a 
conclusion on the part of the witness is simply to state what was obvi- 
ous and commanded by the question, and offers no support for the ruling 
of the Court. In fact, the ruling is all the more damaging since the 
Court instructed the jury to disregard any attempted explanation. 


Again, on page 165 of the Transcript (JA 32), we have the Court sustain- 
ing an objection to a question directed to Mr. Purdy, the: plaintiff, ask- 
ing him as to any reason why he believed that Northern Homes would 
advance funds. This was a perfectly proper question for Mr. Purdy 
had denied any mention of Northern Homes at the critical meeting and 
conversation and yet had just conceded that Northern Homes had put up 
a check to serve as a retainer for his services. 


Other illustrations of the Court's arbitrary restriction of the defend- 
ants' examination of the plaintiff himself are found on Pages 197, 202 
and 206 of the Transcript, when the defendants sought to examine the 
plaintiff himself as to whether he had any idea of the costs of this 
particular job at the time of the critical meeting, or whether or not 
he could negotiate for a surveying project without asking the acreage 
or amount of land involved. 


These questions about cost and acreage were perfectly proper 
cross-examination questions designed to show that the conduct of the 
plaintiff was inconsistent with antecedent probability. They certainly 
bore on what a businessman would do and would know in entering into 
any contract. If the plaintiff had answered these questions in the nega- 
tive, such answers would have been inconsistent with the habit of any 
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businessman: acting in common sense. If the plaintiff answered in the 
affirmative and indicated the magnitude of the transaction, then it would 
have shown his other statements to be inconsistent with the conduct of 
a sensible businessman. But the Court stated, ". ...we don't care 
what a businessman would or would not do." (JA page 38). 


Under Rule 307(2) of the Model Code of Evidence of the American 
Law Institute, ‘Evidence of a habit of a person is admissible as tending 
to prove that his behavior on a specified occasion conformed to the 
habit " On page 519, Wigmore, in his text on Evidence, Third Edi- 
tion, stated as follows: 


"Of the probative value of a person's habit or custom, 
as showing the doing on a specific occasion of the Act 
which is the subject of the habit or custom, there can be 
no doubt. Every day's experience and reasoning make it 
clear enough.” 


That the conduct of the Court in restricting the defendants was 
arbitrary is doubly demonstrated when compared with the latitude that 
the Court afforded the plaintiff's counsel. The Court permitted plain- 
tiff's counsel to argue with the defendant witness, Mr. Martino, that 
the defendants could have eliminated the possibility of any law suit 
merely by paying the plaintiff's bill. (JA page 20-21) 


The Court further permitted the plaintiff's counsel to argue at con- 
siderable length with the Defendant Martino on whether certain letters 
and correspondence constituted a contract and what was a contract. 


It is respectfully submitted that these erroneous restrictions by 
the Court of examination and cross-examination by the defendants of 
the plaintiff himself, cumulatively deprived the defendants of their Day 
in Court and, constituted an abuse of discretion by the Trial Court re- 
quiring a reversal of the judgment herein. 
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Il. The Trial Court Improperly Refused To Direct'a 
Verdict for the Appellants on the Grounds That the 
Plaintiff Had Not Estabiished That He Was the | 


Proper Party and Had a Right To Maintain This 
Action. 


The original ownership of the claim upon which this suit was 
brought was vested in J. C. Adams Company and not in the plaintiff. 
The plaintiff made his claim as the supposed purchaser of the business 
of J. C. Adams Company, including this claim. 


The plaintiff failed to produce any evidence of a written assign- 
ment to him of this claim. 


In the case of Compton v. Atwell, 93 U.S. App. D.C. 99, this Court 
indicated that at the common law this type claim was not assignable, 
but had been made so in this jurisdiction by Title 28, Section 2503 of 
the D. C. Code, which provides that such claims "may be assigned in 
writing so as to vest in the assignee a right to sue for the same in his 
own name". Since no writing was produced in this case, the common 
law against assignability prevails and, therefore, the Court erred in not 
directing a verdict and the judgment should be reversed. 


CONCLUSION 


In conclusion, it is respectfully submitted that because of the er- 


roneous rulings of the Trial Court, the judgment appealed from should 
be reversed. 


Leonard C. Collins | 
917 15th Street, N. W. 
Washington, D.C. 20005 


Attorney for A ppellants 


() 
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JOINT APPENDIX 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA © 


JOHN F. PURDY 
300 Bridge Street 
Vestal, New York 
Plaintiff 
Vv. 


MARTIN R. MARTINO 
and 

CHARLES G. BERNS 

Tower Building 

Washington 5, D. C. 


Defendants 


Civil Action No. 545-'61 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


COMPLAINT 
(Breach of contract; Promissory note) 
FIRST COUNT 

1. Plaintiff is a consulting surveyor resident in the State of New 
York; defendants are lawyers practicing in the District of Columbia. 
The subject matter in controversy, exclusive of interest and costs, 
exceeds $3,000.00. ; 

2. Onor about September 23, 1958, at the request of defendants 
and each of them, one James C. Adams, who was then and there duly 
licensed to practice and was practicing as a professional engineer and 
land surveyor inthe State of New York, agreed to cause to be performed 
for them certain surveying and related services with reference to cer- 
tain real property known as the Bermar Subdivision, located in the 
Town of Owego, Tioga County, New York. 
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3. The services thus contracted for consisted of the survey of 
one hundred seventy (170) lots in the said subdivision, for which de- 
fendants and each of them were to pay Adams one hundred dollars 
($100.00) per lot, and the design of a sewage lift station, for which 
defendants and each of them were to pay Adams one thousand two 
hundred fifty dollars ($1,250.00), for a total of eighteen thousand two 
hundred fifty dollars ($18,250.00). 

4. Onor about January 2, 1959, the said James C. Adams sold 
to plaintiff, for a valuable consideration, the land surveying business 
Adams owned, including all pending contracts and all accounts receiv- 
able, in which group the contract and accounts receivable with defend- 
ants as above related was included. 

5. All work done for defendants' account under the agreement 
aforementioned, whether done before or after the said sale of Adams’ 
business to plaintiff, was in fact actually performed by plaintiff. 

6. Between September 23, 1958 and September 21, 1959, plaintiff 
fully performed all the obligations under the said agreement required 
by him or Adams to be performed; all conditions precedent to full pay- 
ment by defendants have occurred, and demand for such payment has 
been made, but defendants have paid no part of the amount due except 
the sum of one thousand six hundred eighty dollars ($1,680.00). 

WHEREFORE, Plaintiff demands judgment in his favor and against 
the defendants and each of them in the sum of Sixteen thousand five 
hundred seventy dollars, with interest from December 21, 1958. 


SECOND COUNT 

7. Onor about August 5, 1958, for a valuable consideration, de- 
fendant Charles G. Berns executed to James C. Adams his writing ob- 
ligatory, being a promissory note of which a copy is attached as 
Exhibit A hereto and is hereby incorporated herein. 

8. Onor about January 2, 1959, for a valuable consideration, the 
said Adams assigned and delivered that note to plaintiff, and plaintiff 
has notified said defendant of the assignment. 
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9. Plaintiff is now the lawful owner and holder of the said note. 
10. There is overdue and remains unpaid and owing on the said 
note a balance of three hundred sixty-six dollars and sixty-seven 
cents ($366.67), with interest from September 21, 1958. 
11. Plaintiff has demanded of said defendant that he pay the same, 
but said defendant has failed to pay all or any part thereof. 
WHEREFORE, plaintiff demands judgment in his favor and against 
defendant Charles G. Berns in the sum of three hundred sixty-six dol- 
lars and sixty-seven cents ($366.67), with interest from ‘September 21, 
1958. 
WHEREFORE, Plaintiff demands judgment in his favor and against 
defendants and each of them in the sum of Sixteen thousand five hun- 


dred seventy dollars ($16,570.00) with interest from December 21, 
1958, and further demands judgment in his favor and against defendant 
Charles G. Berns in the sum of Three hundred sixty- -six dollars and 


sixty-seven cents ($366.67) with interest from September 21, 1958, 
together with the costs of this action. 


John F. Purdy 
Plaintiff 
SAMUEL B. GRONER 
Attorney for Plaintiff 


1122 19th Street, N. W. 
Washington 6, D. C. 


STATE OF NEW YORK 
COUNTY OF BROOME, ss.: 


JOHN F. PURDY, being first duly sworn on oath, deposes and 
says that he is the person whose name is subscribed to the foregoing 
annexed Complaint, that he has read the same and understands the 
contents thereof; and that the same are true of his own personal 
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knowledge, except that as to those set forth on information and belief, 
he verily believes the same to be true. 
John F. Purdy 
Subscribed and sworn to before me this 20th day of January, 1961. 
Edwin Lachman 
Notary Public in and from Broome 


County, New York 
My commission expires March 30, 1962. 


ANSWER TO COMPLAINT 
FIRST DEFENSE 


Comes now the defendants and allege as follows: 
1. The First Count of the Complaint of the Plaintiff fails to state 
a cause of action. 
2. The defendants deny the allegations of the first count contained 
in plaintiff's complaint. 
FIRST DEFENSE 
SECOND COUNT 


1. The defendant Charles G. Berns admits the allegation con- 
tained in paragraph one of plaintiff's second count but denies each and 
every other allegation contained in plaintiff's second count specifically 
not admitted. 

WHEREFORE, the premises considered, the defendants pray: 

1. The First Count of the complaint be dismissed for failure to 
state a cause of action. 

2. The Second Count of the complaint be dismissed for failure to 


state a cause of action. Martin R. Martino, Pro Se. 


Charles G. Berns, Pro Se. 
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The defendants demand a jury trial of all issues in this ‘cause. 


Martin R. Martino | 


Charles G. Berns. | 


[Certificate of Service 
27 April 1961] 


[Plaintiff's Exhibit 1] 
LAW OFFICES 
MARTINO AND BERNS 
TOWER BLDG. 


Washington, D. C. 
October 6, 1958 


Mr. John F. Purdy 
J. C. Adams 

300 Bridge Street 
Vestal, New York 


Re: Midge Tract Engineering Service. | 
Dear Mr. Purdy: 


In accordance with your letter of September 23, 1958, enclosed is 
a check in the amount of Sixteen Hundred and Eighty Dollars ($1680.00) 
as a retainer. 

It is requested that periodically I be informed of the progress 
being made of your services in this matter. As you know, Time is of 
the essence. 

Thanking you in advance for your immediate consideration of this 
matter. 

Very truly yours, 


/s/ Martin R. Martino 


MRM/r 
Encl: (1) 


[Plaintiff's Exhibit 2] 


James C. Adams 
P.E.—L.S. New York State License 237 
Vestal, N. Y. 


September 23, 1958 


Martino and Bern 
Attorneys at Law 
Room 627, Tower Building 
14th & K Streets, N.W. 
Washington, D.C. 
RE: Midge Tract Engineering 
Service 
Gentlemen: 


This is to confirm our conversation in your office, yesterday, as to 
fee and schedule for payment of same for our services in connection 
with the Midge Tract, Town of Owego. 

1. Our retainer fee of $1,680.00 will be paid at once. 

2. $5,000.00 will be paid within 30 days of the notification by F.H.A. 
that this Tract has met their requirements. 

3. Balance of fee to be paid within 60 days of the above notification 
from F.H. A 

Upon receipt of the above retainer fee, we will commence work imme- 
diately, and expedite this project as rapidly as possible. 


Very truly yours, 


/s/ John F. Purdy 


[Plaintiff's Exhibit 3] 


March 16, 1959 


Martino and Berns 

Attorneys at Law 

Tower Building 

14th and K Sts., N. W. 

Washington, D. C. 
RE: Surveying for Bermar Subdivision 

Dear Marty: 

As per our Conversation in your Office, Monday September 22, 1958, 

we agreed in the following manner: . 

1. Fee of $75.00 per lot was changed to $100.00 per lot (at your 
request, aS compensation for waiting for payment, instead of 
payments as work progressed). 

Retainer Fee to be paid at once in the amount of $1680.00. 
(Received) 

$5000.00 to be paid within 30 days of F.H.A.'s giving approval 
of Surveying and Engineering exhibits. 

Balance of Fee to be paid within 60 days of F.H.A.'s approval 
of Surveying and Engineering exhibits. 

5. Any Extra Engineering or Surveying required such as Pump 
Stations, Sewage Lift Stations, etc., would be an extra Fee. 

At this time I would like to request payment for Item : of this letter, 
as we received verbal approval from F.H.A. last Friday, March 13, 
1959, regarding Surveying and Engineering Exhibits. | 
The amount of Item 4, payable within 60 days is $10,320.00. 
We are finishing plans for the Sewage Lift Station, which you author- 
ized verbally in our office. The Fee for this will be covered under 
Item 5, of this letter. 

Yours truly, 
JFP:p 
cc. Mr. Robert Ashbrook JOHN F. PURDY, P.L.S. 


[Plaintiff's Exhibit 4] 


September 21, 1959 


Martino and Berns 
Tower Building 

14th and K Streets N.W. 
Washington, D.C. 


Surveying services Re: Bermar Subdivision 
170 Lots $100.00 each $17,000.00 


Retainer Fee Received $1,680.00 
15,320.00 


Design Sewage Lift Station 1,250.00 
Balance Due on Berns Note 366.67 
Interest 6% per annum (5 months) 423.42 


Amount Due This Date $17,360.09 


[Plaintiff's Exhibit 12] 


LAW OFFICES 
MARTINO AND BERNS 
TOWER BLDG. 
Washington, D. C. 


December 22, 1958 


Mr. John Purdy 

c/o J.C. Adams 

300 Bridge Street 

Vestal, New York 

Dear Mr. Purdy: 

Permit me to first express my thanks and appreciation to you for your 
gracious cooperation in regard to the note covering, in part, payment 
for your services in re the water program on the Midge Property. 
These past few months have seen me somewhat involved with the In- 


[4] 
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ternal Revenue Service in regard to my Federal Income Tax Return 
for the year 1957. As of this date everything has been arranged to 
their satisfaction except for an item which I wrote off as a bad debt. 
Should this matter be resolved against me, it will merely mean an 
additional few hundred dollars to effectuate final disposition of the 
matter. It is these facts which have accounted for my inability to 
make payment on the note under consideration. | 
Regardless of my personal problems with the tax people, the fact re- 
mains that as soon as we have satisfied the certain parties who are 
putting up the front money, Mr. Martino and myself will be reim- 
bursed to an appreciable extent for monies we have both invested in 
the deal. You can be assured that the note will be payable shortly 
thereafter, if not much before that event. 
Again my thanks for your thoughtful consideration and cooperation in 
this matter. 

Sincerely yours 


/s/ Charles G. Berns 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
May 18, 1964 


* * * 


MR. GRONER: I would like to read these to the jury at this 
point if I may, Your Honor. 

THE COURT: You may do so. As you read them indicate what 
the number is. 

MR. GRONER: Yes, ma'am. 

Plaintiff's Exhibit No. 1, ladies and gentlemen of the jury, isa 
letter written on the stationery of Martino and Berns, Law Offices, 
Tower Building, Fourteenth and K Streets, Northwest, Washington 5, 
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D.C. Martin R. Martino, Charles G. Berns. Dated October 6, 1958. 
Mr. John F. Purdy, 
J.C. Adams, 
300 Bridge Street, 
Vestal, New York 
[5] Re: Midge Tract Engineering Service. 
Dear Mr. Purdy: 
In accordance with your letter of September 23, 1958, inclosed is 
a check in the amount of Sixteen Hundred Eighty Dollars ($1,680) as a 
retainer. It is requested that periodically I be informed of the pro- 
gress being made of your services in this matter. As you know, time 
is of the essence. 
Thanking you in advance for your immediate consideration of this 
matter. 
Very truly yours, 
Signed Martin R. Martino. 


Plaintiff's Exhibit No. 2 is the letter of September 23, 1958, 
written on the stationery of James C. Adams, P.E., which is Profes- 
sional engineer, L.S., Licensed Surveyor, New York State License 
237. A number of names, including the name of John F. Purdy, Con- 
sultant. And there is a description, survey subdivision, highway, 
sewage systems, sewage disposal, water system, railroad surveys. 
300 Bridge Street, Vestal, New York, Owego 725. September 23, 1958. 
Martino and Berns, 

Attorneys at Law, 

Room 627, Tower Building, 

Fourteenth and K Streets, N.W., 

Washington, D.C. 

Re: Midge Tract Engineering Service. 

Gentlemen: 

[6] This is to confirm our conversation in your office yesterday as to 
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fee and schedule for payment of same for our services in connection 
with the Midge Tract, Town of Owego. | 

1. Our retainer fee of $1,680 will be paid at once. 

2. Five thousand dollars will be paid within thirty days of the 
notification by FHA that this tract has met their requirements. 

3. Balance of fee to be paid within sixty days of the above notifi- 
cation from FHA. 

Upon receipt of the above retainer fee, we will commence work 
immediately and expedite this project as rapidly as possible. 

Very truly yours. 

John F. Purdy. 

And signed John F. Purdy. 


CHARLES G. BERNS 


[7] Direct Examination 


BY MR. GRONER: 
. Will you state your name, please. A. Charles. G. Berns. 
. And you are an attorney in the District of Columbia? A. I 


. And have been since at least 1958? A. Yes, sir. . 
Q. And in the fall of 1958, were you in the partnership of Martino 
and Berns in the Tower Building in this city? A. It was not a part- 
nership. It was merely an association. 
Q. And was called Martino and Berns? A. That is correct. 


* * OK 


[13] A. I was going to say sometime thereafter he assigned one or 
two of his men to undertake the job, yes. But, after he had been on 
it for several months, Mr. Martino requested or spoke to Mr. Purdy 
and asked him if he could possibly accelerate it because of the time 
factor, and that was where Mr. Purdy again reminded us of the fact 
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he said you know, after all, your cash customers will have to come 
first. So [14] there again we had to wait, and we probably waited 
about six weeks before his crew resumed work on our engineering. 


Q. Why did he resume? Had he come to your place in line 
again? A. I don't know. 

Q. You don't know? A. Unless it was because he had started 
it. But he had suspended operations on our job because of other 
pressing work that had to be done for others, for which he was 
getting cash. 

Q. On the other jobs? A. That is right. 

Q. How do you happen to know that? A. Because he toldus. As 
he said, cash customers will have to come first. And Mr. Martino 
and I, while we didn't like it, we said all right, if that is your position, 
we will have to go along. 

Q. Obviously under this schedule that you have been testifying to, 
of waiting in line and delaying, Mr. Purdy did not complete the work 
by the spring, is that correct? A. Asa matter of fact, Mr. Groner, I 
don't know when the work was completed, I must confess. 

Q. He had never advised you one way or the other? A. Oh, yes. 
Yes, he advised Mr. Martino that the work was completed. Of course 
at that point Mr. Martino was [15] conducting the work with Mr. Purdy. 

Q. And you were out of it? A. I wasn't out of it. Mr. Martino 
would convey to me what was going on. But I was not — I was not 
doing business directly with Mr. Purdy beyond that point; beyond the 
point of the first meeting in our office of September of 1958. 

Q. Your testimony, then, is that Mr. Purdy started on the work 
without receiving any payment from you? A. No. There was a pay- 
ment of, I think about $1,680, which payment was made by a check. 
That was issued by the building construction company out of Easton — 
no, not Easton, Yes, Easton, Pennsylvania. 


* * * 


[16] Q. You don't believe you said that? Can you tell us whether or 
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not you recall whether in that September conversation your testimony 
earlier this morning was that you told Mr. Purdy that you had no 
money at all to put on the project? A. That is right. We told him 
that, yes. We made it clear to him that we were acting for a group. 

Q. And you made it clear to him that he would be receiving no 
money, wasn't that your testimony? A. Not from us. ] said he would 
receive no money from us. And as a matter of fact the first payment 
he received of $1,680 was from the construction company, by check, 
made out by the construction company, to Purdy. That was the first 
moneys he received. 

* OK 
[18] A. No; as of that point there was no agreement whatsoever. We 
were merely ina stage of negotiation. We hadn't aAAnECeR any terms 
at that meeting. 

Q. There were no terms reached at that meeting?! A. No; they 
were not finalized. 

Q. There was no price reached either? A. The price, yes. 

Q. That was finalized? A. Yes; $75 per lot, if he wanted ac- 
celerated payments. Otherwise we would pay a hundred dollars per 
lot if he would be willing to accept an agreement whereby he would 
receive a hundred dollars upon the sale of each and every lot. 

* KK H 
[22] Q. Mr. Berns, Plaintiff's Exhibit No. 2 is a letter of September 
23, point number one is, letter to Martino and Berns, signed by Mr. 
Purdy. The first item reads as follows: 

Our retainer fee of $1,680 will be paid at once. Now when you re- 
ceived that I assume you immediately wrote him and told him that 
that wasn't so, didn't you? A. I did not receive it, Mr. Groner. This 
letter was received by Mr. Martino. | 

Q. When did you find out that it was received by Mr. Martino? 
A. I don't recall. 

Q. At the time you found out, did you make any inguiry as to 
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whether there was an immediate correction of Mr. Purdy's under- 
standing expressed in writing about the retainer? A. What was your 
question again? 

MR. GRONER: I think the reporter can read it back. 

(The pending question was read by the reporter.) 

A. No, I did not; because as far as I was concerned if Mr. 
Martino approved, that was all right with me. 

Q. So that your understanding at that point was that Mr. Martino 
had approved of the retainer fee? A. Had approved of it? 

Q. Yes. A. What do you mean by "had approved''? You mean 
in a letter to that effect? 

{23] MR. GRONER: Would you please read the witness's last answer 
to the preceding question? 

(The answer was read by the reporter.) 

BY MR. GRONER: 

Q. In what sense were you using the word "approved" in that an- 
swer of yours? A. I said, Marty, what about this letter? He said, 
well, that is what it is. I said all right. 

Q. So that this letter, your testimony now is that this letter is 
what it is? This was the agreement that Mr. Martino agreed to? 

A. No; not an agreement. He merely said this is what is in the letter. 
I said it's all right with me. 

MR. GRONER: Would you read, please, if Your Honor please, the 
preceding question and answer ? 

THE COURT: 

(The preceding question and answer were read by the reporter.) 

BY MR. GRONER: 

Q. Your testimony is that the understanding, when he said that is 
what it is, what he meant was that that is what the letter says? 

A. That is right. 

Q. He didn't mean that is what the agreement is? A. I don't 

know what he meant. 
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[24] Q. You don't know what you understood? A. I understood, when 
I asked him the question, he said that is in the letter and there it is. 
That is all. 

Q. Did either one of you at any time advise Mr. Purdy that what 
is contained in this letter was not the agreement between you and him? 
A. I didn't. : 

Q. You never advised him? A. No, because, as I told you before, 
Mr. Groner, as of that time, Mr. Purdy was doing Busses with 
Mr. Martino. 

Q. The letter is addressed to Martino and Berns? A. Yes, it is. 

Q. But the letterhead indicated that it came from J. C. Adams 
and Mr. Martino handled the mail. 

I would like to show you Plaintiff's Exhibit 1, which is a letter of 
October 6, transmitting the retainer, and I want to know if you knew 
that that letter was going out at the time that it did go ' ae Ae 
don't doubt that I had knowledge of it, yes. 


Q. It is on the stationery of Martino and Berns, is b that correct ? 
A. Yes. 


Q. You said that at the September meeting, Mr. Purdy had not 
obligated himself to expedite this work, is that correct? A. He 
merely said that he would do the job as quickly [25] as possible 
because we impressed him with the fact that time was of the essence. 

* * * ' 

A. He didn't tell me anything, Mr. Groner. I have been trying to 
impress you with the fact that, as of this moment, Mr. Purdy was 
doing business with Mr. Martino. The telephone calls ‘and corres- 
pondence was between the two. My knowledge of the entire situation, 
as of the meeting subsequent to that September meeting, was based 
primarily on what Mr. Martino told me and, secondly, on the fact that 
I took several trips up to the property and had business meetings with 
IBM and a few of the other officials in Owego. But Mr. Purdy was 
doing business with Mr. Martino. 
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[26] (Letter dated March 16, 1959 from Mr. Purdy marked 

Plaintiff's Exhibit No. 3 and received in evidence.) 

BY MR. GRONER: 

Q. Mr. Berns, I show you — 
[27] THE WITNESS: Your Honor, may I, in my capacity here as both 
witness and as attorney, object to that letter? 

THE COURT: After I have read it, you may. 

All right. What is your objection? 

THE WITNESS: My objection is the fact that it indicates, makes 
reference to a hundred dollars. 

THE COURT: Don't tell us what it indicates. 

THE WITNESS: I object to the contents of it, Your Honor, because 
those were not the facts. 

THE COURT: The objection is overruled. The exhibitis admitted. 


* * * 


MR. GRONER: This is Plaintiff's Exhibit No. 3, a letter dated 


March 16, 1959. This is a letter to Martino and Berns, Attorneys at 
Law, Tower Building, Fourteenth and K Streets, Northwest, Washing- 
ton, D. C. 


Re: Surveying for Bernmart Subdivision. 
Dear Marty: 

As per our conversation in your office, Monday, September 22, 
1958, we agreed in the following manner: 

1. Fee of $75 per lot was changed to $100 per lot at your request 
as compensation for waiting for [28] payment instead of payments as 
work progressed. 

2. Retainer fee to be paid at once in the amount of $1,680 
(received). 

3. Five thousand dollars to be paid within thirty days of FHA's 
giving approval of surveying and engineering exhibits. 

4. Balance of fee to be paid within sixty days of FHA's approval 
of surveying and engineering exhibits. 
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5. Any extra engineering or surveying requested, such as pump 
station, sewage lift stations, et cetera, would be an extra fee. 

At this time I would like to request payment for Item 3 of this 
letter. : 

And I interject, that is the $5000 within thirty days. 

I resume reading: 

At this time I would like to request payment for Item 3 of this 
letter as we received verbal approvalfrom FHA last Friday, March 13, 
1959, regarding surveying and engineering exhibits. : 

The amount of Item 4 payable within sixty days is $10,320. 

We are furnishing plans for the sewage lift station which you au- 
thorized verbally in our office. The fee for this will be covered under 
Item 5 of this letter. 

[29] Your truly, 
John F. Purdy, PLS. 
And it does show that a copy went to Mr. Robert Ashbrook. 


* * * 


[30] Q. Now since that was not the agreement, am I correct that you 
made sure, first of all as an attorney and secondly as one personally 
involved in this transaction, that you promptly notified Mr. Purdy in 
writing that that was not the conversation? A. This hid was ad- 


dressed to Marty, Mr. Martino. 

THE COURT: Just a minute. It doesn't make any difference who 
it was addressedto. A. The answer is no. 

BY MR. GRONER: 

Q. You never advised him? A. I did not. 

[31] Q. Did you ever find out whether Mr. Martino advised him? A. I 
don't recall. 

Q. You don't know whether or not you ever notified Mr. Purdy in 
any way that you thought he was wrong about a letter addressed to 
your firm about a — A. I indicated to Mr. Martino that the figure 
was wrong. 
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Q. To Mr. Martino? A. That is correct. 

Q. What did Mr. Martino say at that time? That is okay, that is 
it? A. I don't recall what he said but he agreed with me that figure 
was wrong. 

Q. You are quite sure he didn't say at that time, that is it? 

A. No. 

Q. You are quite — A. He couldn't, because I was the one who 
presented the alternative at the original meeting of September 1958. 
It was my idea that we offer him seventy-five or a hundred dollars in 
the alternative, if he was willing to wait until each lot was sold. 

Q. So since it was your idea, naturally you personally wrote him 
and gave him the accurate impression, didn't you? [32] A. I didn't 
say that. 

Q. I know you didn't say it because you didn't do it, did you? 

A. Because I told you before, Mr. Groner, I told you this six or seven 
times, that after the meeting of September 1958 all negotiations and 


correspondence were conducted between Mr. Purdy and Mr. Martino. 
And I let Mr. Martino do the work with Mr. Purdy. That is correct. 

Q. So whatever he did or failed to do, you are completely bound 
by it? A. Yes. 


Q. And you never ascertained, I think you said, whether or not 
Mr. Martino had sent the letter denying the conversation set forth 
here? A. I do know this: I told him that the figure was wrong and to 
advise Mr. Purdy to that effect. 

Q. But do you know of any notification to Mr. Purdy tothat effect? 
A. I don't recall. 

Q. You don't know of any notification to Mr. Purdy? A. I said I 
don't recall. 

Q. Then you do not know of any, is that correct? A. Well, obvi- 
ously, if I don't recall, I wouldn't have knowledge, Mr. Groner. 


* * * 


[34] MR. GRONER: I would like to read to the jury Plaintiff's Exhibit 
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No. 4, which is in the form of a bill or statement of account, as you 
can see. Of course this is the copy. We do not have the original. 
Dated September 21, 1959, addressed to Martino and Berns, Tower 
Building, Fourteenth and K Streets, Northwest, Washington, D. C. 

Surveying services re Bermar Subdivision, 170 lots at $100 each, 
$17,000. 

Retainer fee received, $1,680. 

Subtraction, showing a balance, $15,320. 

[35] Then a space. 

Design sewage lift station, $1,250. 

Balance due on Berns’ note: $366.67. 

Interest at 6 per cent per annum, five months — This is September 
1959. Five months before that — I am interjecting — five months be- 
fore that would have been April 1959. That would be the time of the 
written FHA approval. 

Five months — 
continuing reading: 

— interest at 6 per cent per annum, $422.42. 

Amount due this date, $17,360. 

That is Plaintiff's Exhibit No. 4. 


* * * 


Q. Is this an accurate statement of moneys due to Mr. Purdy? 
A. It is not. 
Q. And it was accurate at the time you received it? A. It was 


not. 
Q. And you notified Mr. Purdy promptly that it was not accurate, 
is that correct? A. I did not notify Mr. Purdy. I notified Mr. Mar- 
tino. 

Q. Did you ever find out whether or not Mr. Martino had notified 
Mr. Purdy? A. No, I did not. 


* 
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[37] Q. So that you do not deny that you had agreed to pay $1,250 for 
the design of a sewage lift station? A. No. No. We don't deny that. 
* * * 

Q. Is this the note? A. That is correct. 

Q. And made out in your writing, the front of it? A. Yes. 

(Document shown to Mr. Martino.) 

A. That note, Mr. Groner, is for six hundred sixty-six. 

Q. Six hundred sixty-seven dollars sixty-seven cents? 

A. Against which $300 have been paid. 

Q. There is no indication of that here. A. Balance of three 
sixty-seven. 

[38] Q. Are you saying that $300 of this six hundred sixty-seven has 
been paid? A. Either three hundred or three sixty-seven was paid. 
There is a balance on that note. 

Q. And what is the balance? A. I believe it is three hundred. 

Q. Plaintiff's Exhibit 4 shows balance due as $367.67. A. I will 
accept that figure. 

* * * 
[40] Q. Giving them to Mr. Martino was not delivery? A. That was 
not delivery because there was a threat of suit against the Marine 
Midland if those plans were not recovered from Mr. Martino immedi- 
ately. The bank called me up and I called Mr. Martino somewhere in 
Ohio and I said, Marty, get those plans back to Binghamton because 
the bank is going to be sued by Purdy on Monday if you don't. 

Q. Couldn't either you or Mr. Martino or both of you have com- 
pletely eliminated the possibility of any suit merely by paying the bill 
to Mr. Purdy? A. Because Mr. Purdy — 

Q. Couldn't you have eliminated it, is my question. A. No, we 
could not; because Mr. Purdy knew that the money was not coming 
from us personally but was coming from the syndicate who was fi- 


nancing the whole project. 
Q. By saying you could not, are you saying that if you had paid 
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Mr. Purdy he would have brought suit anyway? A. Paid what ? 

Q. If you had paid the amount due at the time Mr. Martino had 
his hands on the plans, wouldn't the plans have (41] been yours if you 
wanted them? A. Yes. If we paid for them, yes. 

* * * 

(Thereupon, at 12:37 p.m., the jury left the courtroom.) 

THE COURT: There is just one thing I wanted to say to you at- 
torneys. Mr. Berns, when a question is put to you, instead of listening 
tothe question and answering the question, you run all over everywhere, 
bringing in all kinds of hearsay that is not admissible at all. I haven't 
stopped you because Mr. Groner hasn't made any objection. But asa 


lawyer, you know of course that you aren't supposed to give hearsay 


for answers. 
Now, we are going to recess for lunch. 
(Thereupon, a recess was taken.) 


* * * 


[42] BY MR. GRONER: 

Q. Mr. Berns, is it your testimony that you told Mr. Purdy, from 
the very start of any relationship or dealings you had with him, that 
you were not acting on your own account? A. That is correct. 

Q. So your very first contact with Mr. Purdy you told him that 
you were not acting on behalf of yourself, but only on behalf of some- 
body else, is that correct? A. We told him that we were acting with 
the anticipation of putting together a package deal, for which we hada 
commitment with regard to the advance moneys, that is correct. 

Q. Did you tell him from the start that you were not obligating 
yourselves to pay this bill but were acting on behalf of pther people 
only? A. That is correct. 

Q. And did you from the very first contact you had with him name 
who those people were? A. Yes. Yes; because he saw a document 
which included the agreement that we had with the syndicate, with the 
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people who were putting up the money, that is correct. That is [43] 
correct. He saw it. He saw the terms of the agreement. 


x * * 


[46] CROSS EXAMINATION 


BY MR. MARTINO: 

Q. Now, prior to September 1958, do you recall if you had dis- 
cussed the arrangements for the development of this property in Owego 
with any person other than Mr. Purdy? A. Oh, yes. 

Q. If so, to whom did you talk to?[47] A. I discussed — 

MR. GRONER: I object to this question, Your Honor. 

THE COURT: The objection is sustained. 

BY MR. MARTINO: 

Q. Do you recall if you had talked to Mr. Nathan Lubar ? 

A. Mr. Nathan — the late Mr. Lubar, was one of the three principals 
who were putting up the front money for the development. 

Q. And who are the other principals involved? 

MR. GRONER: Objection. 

THE COURT: What is the ground? 

MR. GRONER: Your Honor, the objection — there was no indica- 
tion of principals. There have been no reference to principals, Your 
Honor. 

THE COURT: The objection is sustained. 

BY MR. MARTINO: 

Q. Did you discuss this development of this property with any 
other persons other than Mr. Lubar? A. Yes, I did, with Mr. Paskin 
and Mr. Wechsler. 

Q. And who are they? A. Mr. Paskin and Mr. Wechsler are 
accountants in the District of Columbia and I approached them for — 

MR. GRONER: Objection. 

THE COURT: The objection is sustained as to [48] anything, any- 
body that he conversed with out of the presence of the plaintiff or the 
plaintiff's predecessor. 


BY MR. MARTINO: 


Q. At any time was there any agreement between you and myself 
or any other persons for the development of this property? A. Yes. 
We had an agreement with Mr. Lubar, Mr. Paskin, Mr. Wechsler. 

Q. And did there come a time when this agreement ‘was reduced 
to writing ? 

MR. GRONER: Objection, Your Honor. 

THE COURT: You wanted to say something? 

MR. GRONER: I was going to Say that the only relationship in- 
volved in the case is that relationship, if any, between the defendants 
and Mr. Purdy. 

MR. MARTINO: If Your Honor please — 

THE COURT: I am going to make it clear: You are not to ask 
this witness about any conversations that didn't take place in the 
presence of the plaintiff or Mr. Adams, his predecessor. 

MR. MARTINO: All right, Your Honor. 


* * * 


[58] MARTIN R. MARTINO, 
called as a witness by the plaintiff, being first duly sworn, was exam- 
ined and testified as follows: | 


DIRECT EXAMINATION 
BY MR. GRONER: 


* * * 


[66] Q. Did Mr. Purdy say anything else that you recall? A. He 
stated that when he got back that he would send us a letter to this 
effect. 

Q. To the effect, summarizing the agreement that you had 
reached? A. The agreement for the fees, that he would agree to the 
sixteen eighty, and these fees that were involved. 

Q. So that it ended up that he said that he would promptly send 
you a letter which would summarize the agreement you had reached, 
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is that correct? A. His understanding, yes. Of our understanding 
of the agreement. 

* * * 
[67] Q. But this is correct as far as it goes? A. As far as it goes, 
that is correct. 

Q. This letter from Mr. Purdy dated September 23 is accurate? 
A. That is right. 

Q. And that is the reason you never sent a letter saying it was 
inaccurate, because it was accurate? A. As far as that letter went, 
that is right, it was. 

* * * 

(71] Q. Then this letter of September 23rd, 1958, was not complete 
and accurate? A. No; because it doesn't spell out all the terms, no. 
Q. Did you ever write Mr. Purdy and tell him that the letter 
wasn't accurate? A. I don't believe I ever did. However, I discussed 
it with him. I believe I discussed it with him, because there is some 

question as.to Seventy-five dollars and the hundred dollars. 

* * * 
[98] Q. You told him that he was addressing the bill to the wrong 
party? A. No. 

Q. You never told him that? A. No. 

Q. Because he wasn't addressing the bill to the wrong party, was 
he? A. No. 

Q. He was addressing the bill to the right party, Martino and 
Berns? A. That is correct; he was, with his full understanding, and 
his full knowledge of what his payment to be received — 

THE COURT: That is a conclusion on your part, Mr. Martino. 

THE WITNESS: Well, if we are going to indulge — 

MR. GRONER: I move that it be stricken, Your Honor. 

THE COURT: It is stricken. The jury will disregard it. 
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[113] MARTIN R. MARTINO 


resumed the stand and testified further as follows: 


CROSS-EXAMINATION 
(Resumed) 


BY MR. BERNS: 
* ok OK } 
[116] Q. So that you made no other statements with regard to the 
financial responsbilities of yourself or Mr. Berns, is that correct? 
A. No other statements. 

Q. Now, counsel for the plaintiff made a point with regard to the 
fact that the correspondence that was directed to Martino and Berns 
by Mr. Purdy was always directed, for the most part was directed to 
Martino and Berns, and he asked you whether these were the right 
parties. Would you explain what you meant by right parties when the 
question was directed to you? 

MR. GRONER: Objection. 

MR. BERNS: Your Honor, I think the witness hae a tant [117] to 
explain what he meant. He was cut off before he could say anything 


further with regard to what was his meaning of right parties 


compared to what he intended right parties to mean. 

THE COURT: I don't remember him saying anything about the 
right parties, do you, Mr. Groner? 

MR. GRONER: Yes, I think there was a question to that effect, 
Your Honor. I think the answer was complete, I don't believe there 
was any cut off at all. 

THE COURT: Read the question, please. 
(The question was read by the reporter.) 
THE COURT: The objection is sustained to the form of the ques- 
tion. | 


[122] REDIRECT EXAMINATION 

* * * 
[128] MR. BERNS: Your Honor, I object to the use of the term agree- 
ment, because what we are trying to establish -- 

THE COURT: I know what you are trying to establish. The 
objection is overruled. 

MR. BERNS: I take exception, Your Honor. 

THE COURT: You always have an exception, without stating it, 
Mr. Berns. That is the rule. 

THE WITNESS: It was never metnioned, I don't believe, at that 
meeting. 

BY MR. GRONER: 

[129] Q. Iam interested in the statement that has been made just 
within the past few minutes objecting to the word agreement. I take it 
the contention is that what happened in September of 1958 was only a 
conversation and not an agreement. So I now hand Mr. Martino De- 
fendants' Exhibit No. 1, which they have consistently referred to as 
an agreement, and I ask him to read the first line. A. (Reading:) 

"In accordance with our conversation of July 9, 1958,"-- 

Q. In accordance with our conversation of July 9, 1958. I now 
ask you to read Plaintiff's Exhibit 2, the first line, the first sentence. 
A. (Reading:) "This is to confirm our conversation in your office 
yesterday." 

Q. And Plaintiff's Exhibit 3, the letter of March 16. A. (Read- 
ing:) "As per our conversation in your office Monday, September 
22d." 

Q. Now, this Defendants' Exhibit No. 1, in your professional 


judgment as a lawyer, was that a contract? 
MR. BERNS: Your Honor, I object to that. That is a matter of 
opinion and I don't think it is for the witness to state at this point. 


That is in issue. 
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THE COURT: The objection is overruled. You may answer. 
THE WITNESS: Pardon? Is this a contract? 
{130] BY MR. GRONER: 

Q. In your professional opinion as a member of the District of 
Columbia Bar? A. I believe this is a conditional contract, yes. 

Q. That is a contract? A. That's right. 

Q. That is a contract? A. Yes. 

MR. BERNS: Your Honor, I object, the witness testified it was 
a conditional contract and I think that was made very clear. 

THE COURT: The objection is overruled. 

BY MR. GRONER: 

Q. But the agreement made, or let me ask you: Was the agree- 
ment, made between yourself and Mr. Purdy in September 1958, a 
contract binding you, in your professional opinion? A. No, I don't 
believe it is. | 

Q. That was only a conversation, isn't that right?’ A. No, not in 
toto. 


Q. Well, part of it was a contract but part of it was a conversa- 
tion? A. In September 1958, the understanding and the terms that we 
were discussing was left vague and indefinite? 

Q. They were left vague and indefinite? A. They were. I think 
the instrument indicates that. 


Q. The instrument, two instruments, the initial one [131] Plain- 
tiff's Exhibit 2 and the other Plaintiff's Exhibit 3, I'd like you to read 
from either of them what you regard as vague and indefinite. A. 
There is no statement as to the definite price or terme for any serv- 
ices. 

Q. In the one of September 23, 1958? A. Exhibit No. 2 just 
states retainer fee and $5,000, nothing else. 

Q. How about Plaintiff's Exhibit No. 3? A. Plaintiff’ s Exhibit 
No. 3, he is just stating his opinion of what was naa i "We agreed 
in the following manner." 
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Q. What is vague and indefinite about it, other than the fact that 
Mr. Purdy -- A. Well, the difference, No. 1 is the $75 was changed 
to $100 per lot. 

Q. What is vague and indefinite about that? A. Because there 
is a parenthesis, at your request compensation for, I believe that is 
"for waiting for payment instead of payments as work progressed." 

Q. What is vague and indefinite about that? A. Because this, 
there was no question here as to the time of the payment, what he 
meant by waiting. 

Q. There is no question -- there is no statement as to the time 
of the payment, it doesn't say in No. 2? [132] A. Oh, excuse me, 
down here, I am sorry. 

Q. Three and four don't specify the time of the payment very 
precisely and completely? A. Yes, it does. 

Q. There is nothing vague and indefinite about it whatsoever ? 
A. No, that spells it out. 

Q. That certainly does. So that it is a contract? 

MR. BERNS: Your Honor, I object. That is a conclusion for the 
jury to decide and for the Court, not for counsel for the plaintiff. 

THE COURT: He is asking him. The objection is overruled. 

THE WITNESS: I don't believe it is a contract because there are 
no signatures to this, just Mr. Purdy's signature. 

BY MR. GRONER: 

Q. Just Mr. Purdy's signature, and that is what is wrong with it, 
right? A. Yes. 

Q. How many parties signed Defendants' Exhibit No. 1? A. Mr. 
Paskin, on behalf of Lubar, Paskin and Wechsler. 

Q. That is one side, right? A. That's right. 

Q. Where is the other side's signature? A. It is not shown in 
this instrument. 

[133] Q. But you said that was a contract. If that is a contract, why 
isn't this a contract? Certainly, the fact that it has only one side's 
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signature doesn't make it not a contract. 

MR. BERNS: Your Honor, I object to these statements on the part 
of counsel. He asked a question, let the witness answer the question 
without any interruption or suggestion as to what to say.. We have 
counsel on the stand. 

THE COURT: Read the question to the witness. 

(The question was read by the reporter.) 

MR. BERNS: I object, Your Honor, on the ground that calls for a 
conclusion. 

THE COURT: It is overruled on that ground, but the question will 
be stricken because it doesn't propound a question at the end. 

BY MR. GRONER: 

Q. In view of your position on Defendants' Exhibit No. 1, would 
you now give us your judgment as to whether Plaintiff's Exhibit 3 is a 
contract, under the same reasoning that you used for Defendants' Exhi- 
bit No. 1? A. Yes, it would be, for the same reasoning. 

*x* * Ox 
[136] Q. Was Mr. Purdy ever advised that Northern Homes had, what- 
ever phrase you used, backed out? I forgot what you said, [137] Iam 
sorry. A. Iam sure that Mr. Purdy was advised, but whether I ad- 
vised him or Mr. Ashbrook of Northern Homes advised ae Iam not 
certain just who advised him. 

Q. In other words, even though you know you didn't advise him, you 
are sure he was advised? A. I didn't say I was sure, I didn't advise 
him. 

Q. Are you sure he was advised? 

MR. BERNS: Your Honor, I object. 

THE COURT: The objection is overruled. 

BY MR. GRONER: 

Q. Are you sure he was advised? A. I am sure he was advised, 
but just who advised him, whether it was Mr. Ashbrook or myself, I 
don't know. | 
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Q. What is the basis for your certainty that he was advised? A. 
Because at the time that I had asked Northern Homes -- excuse me, I 
am sorry. At the time that I asked the plans to be delivered for 
Hiawatha Homes, he had to be advised that Northern Homes was no 
longer interested in developing this project, that Hiawatha Homes was 
interested, so therefore he had to be advised that Northern Homes 
was no longer interested. 

Q. You don't mean he had to be advised, you mean that he should 
have figured it out? A. No, he was told. 

[138] Q. By whom? A. By me, I had to tell him. 

Q. I thought you said just a few minutes ago that you weren't 
sure you had toldhim. A. Well, it was either me or Northern Homes. 

Q. Somebody must have told him? A. Somebody must have told 
him. 

Q. But you don't remember telling him, yourself? A. Specifical- 
ly, no. 


Q. You don't remember telling him, yourself, and you don't 
remember anybody mentioning to you that he had told him? A. Well, 
as I say, it was either Northern Homes or myself., one of us had to 
tell him. 


* * * 


[144] JOHN F. PURDY 
the plaintiff, called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. GRONER: 
[151] Q. With respect to this subdivision that this case is about, did 
you do that work? A. Yes, we did. 

Q. The plans that are here on the table, are these the plans and 
the drawings that are the product of that work? A. Yes. 


* * Ox 
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[160] CROSS-EXAMINATION 

BY MR. MARTINO: 

* * * : 

[161] Q. In January of 1959, you purchased the business assets of J. 
C. Adams? A. Yes. 

Q. Is that correct? A. Yes. 

Q. Is J. C. Adams still in business? A. No, sir. 

Q. Do you have any written instrument that you purchased 
J.C. Adams' business assets? A. Yes. 

Q. Do you have them with you? [162] A. No,I don't. 

Q. So that actually you have nothing here to substantiate that you 
are the owner of his accounts receivable? A. No, I don't believe so. 

Q. Now, you stated that prior to discussing this Midge develop- 
ment tract, subsequently to be known as Bermar, that you have en- 
tered into probably a hundred, more or less, other projects, is that 
right? A. That is right. | 


Q. And when you enter into these projects, what is your normal 
procedure before you start your work? A. I don't as understand 


the question. 

Q. What do you discuss with your client? A. The : scope of the 
work. 

Q. Do you discuss the ability to pay it? A. Usually we discuss 
a basis of payment. 

Q. Do you determine whether or not, if someone wants to give 
you $100,000 engineering service, whether he can pay you the 
$100,000? A. We do now. 

Q. Did you, prior to this time? A. Actually, we checked people 
pretty carefully. 

* * * 
[165] Q. Now, there came a time when you received a check asa 
retainer, is that correct? A. That is right. 

Q. And whose check was that drawn on, what hace if any? 
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A. I do not remember what company, but in the back of my mind, I 
have reason to think it was Northern Homes. 

Q. Northern Homes sent you the check? A. I think you sent the 
check. 

Q. I forwarded the check to you, is that correct? A. I think the 
check came from Northern Homes through you, yes. 

Q. And is there any reason why you believe that Northern Homes 
would advance these funds? 

MR. GRONER: Objection. 

THE COURT: The objection is sustained. He hasn't said that he 
thought they would. 

; a 
[186] Q. Now, Mr. Purdy, you state that you never knew who our as- 
sociates were or whether we had any associates in Washington, is 
that correct? A. That is true. 

Q. And youdidn't know who they were or that we had them? A. 
No. 

Q. Now, Mr. Purdy, I show you Plaintiff's Exhibit No. 6, what is 
the date of that? A. December 27, 1958. 

Q. That is approximately three months after our visit in the of- 
fice, is that correct? A. Approximately, yes. 

Q. What is the last sentence of the first paragraph, would you 
read that? A. (Reading:) This is important to keep our associates 
advised of the situation in Owego. 

Q. Now, would you read the first paragraph in toto? A. (Read- 
ing:) 

From the recent discussions with Mr. Bleur, I assume that the 
progress in our matter is furthering along as expected. To date I 
have not received a copy of the layout [187] plan submitted to FHA. 

I would appreciate it if you would mail me several copies along with 
a recent approval notation of the town board. This is important to 
keep our associates advised of the situation in Owego. 
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Q. Thank you. So that you knew there were associates here in 
Washington? A. As of that date. 

Q. You just stated a moment ago you didn't know if we had any 
associates in Washington, you never heard of Lubar, Paskin or 
Wechsler. A. I don't know the people. I don't know as I ever heard 
of them. 


Q. You never heard of them, isn't that your RcarIOEy A. That 
is right. 

Q. And you never heard if we had any associates, that there were 
ever any principals? A. I think possibly when we were talking, we 


were talking about our discussion at our original meeting about these 
alleged associates, and what have you -- 

Q. A moment ago -- 

THE COURT: Just a minute. Finish your answer. 

MR. MARTINO: I am sorry. 

THE WITNESS: And at that time, I did not know of any associates, 
did not know who they might be by name. 

BY MR. MARTINO: 

[188] Q. Did there come a time when you did know that there were 
principals involved here in Washington? 

MR. GRONER: Objection. Now, we have had testimony, not only 
by this witness, but by the interrogating pro se attorney that the 
agreement, if made at all, was made on September 22, 1958. It seems 
to me that all questions thereafter are utterly irrelevant. | 

THE COURT: You are now showing to him some paper that was 
dated December 27, 1958, three months after this meeting at which 
the discussions were had about the agreement. 

MR. MARTINO: That is right, Your Honor, and at that time he 
denies that he knew of Defendants' Exhibit No. 1, he had never heard 
of the names, that he had never heard of any associates -- 

THE COURT: I know what his testimony is, you don't! need to 
state it to me. 
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MR. MARTINO: Well, the only thing I am pointing out now, I just 
want to know, he denies that he ever heard of any other people being 
affiliated with Martino and Berns -- 

THE COURT: Well, put your question to him, if you have a ques- 
tion you want to ask him. 

BY MR. MARTINO: 

Q. Now, did there come a time when you knew that there were 
other people affiliated with Martino and Berns? 

MR. GRONER: I object on the ground that that is [189] irrelevant. 

THE COURT: Subsequent to this arrangement of September or 
previous to it, or when? 

MR. MARTINO: Subsequent to September 22, 1958. 

MR. GRONER: On that basis, I object to it. 

THE COURT: The objection is sustained. 


* * * 


[191] FURTHER CROSS-EXAMINATION 
* * * 
[193] BY MR. BERNS: 
Q. When did you take over the J. C. Adams firm? A. January 1, 
1959. 
Q. January 1, 1959. Prior to that, you were an employee of the 
company? A. That is right. 
* * * 
[196] Q. So when you came to Washington to negotiate a contract, the 
terms of a contract, with regard to this Midge property, you knew 
practically nothing about Mr. Martino or [197] myself, you had not 
gone into a credit report, you had not investigated our financial ca- 
pacity. At the time of the meeting September 22, 1958, did you have an 
estimated idea of what the cost of this job would be? 
MR. GRONER: Objection, unless it is specified what "this job" 
means. 
MR. BERNS: Obviously, there is only one job in mind and that is 
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the engineering job we have been talking about, which is in issue in 
this entire case. 

MR. GRONER: In that case, I object to it, because there is 
written evidence in the record which demonstrates the parties’ ap- 
praisal and agreement with respect to the value of the engineering 
services involved. 

MR. BERNS: Your Honor, I am talking about -- 

THE COURT: Just a moment. Read the question, please. 

(The question was read by the reporter.) 

THE COURT: The objection is sustained. Your question lacks 
clarity. 

BY MR. BERNS: 

Q. On the basis of preliminary talks prior to September 22, 1958, 
did you have any basis to establish an estimated figure for the benefit 
of Mr. Martino and Mr. Berns with regard to the cost of the engineer- 
ing to be undertaken on the Midge property ? 


MR. GRONER: I object to that question, Your Honor. vee There 
is no specification of what conversations, they didn't involve the de- 
fendant, it is a completely irrelevant subject of inquiry. 

THE COURT: Read the question, please. 

(The question was read by the reporter.) 

THE COURT: The objection is sustained, the question assumes 
facts that haven't been shown. 


* * * 


[200] MR. BERNS: I am merely trying to indicate, if Your Honor 
please, that this letter was sent by J. C. Adams, who was the owner 
of the business at the time, that he made certain statements with 
regard to what had presumably transpired between -- . 

THE COURT: You didn't accept the offer. 

MR. BERNS: I am trying to establish the fact that this was not 
accepted, but that there was reference made to certain terms that had 


JA 36 


been discussed and that he came prepared to discuss them on that 
basis. 

THE COURT: You may bring that out, but the paper may not be 
received because you didn't accept it. 

* * * 
[201] MR. GRONER: I object to any further questions on an exhibit 
that has not been admitted into evidence. 

MR. BERNS: But I have been given the right to question regard- 
ing the contents. 

MR. GRONER: I permitted the questions so far just because I 
wanted to allow some leeway, I think I was in error in not objecting 
promptly. ' I object to any further questions on the basis of an exhibit 
not admitted into evidence. 

THE COURT: The objection is sustained. 

MR. BERNS: But, Your Honor, I thought you were according me 
some leeway as to the contents of this. 

THE COURT: No, I am not allowing you any leeway on that at all. 

MR. BERNS: As to the contents of it. 

THE COURT: No, not as to those contents. An offer was made to 
you and you didn't accept it and, therefore, it has no relevancy here. 

* * * 
[202] BY MR. BERNS: 

Q. Let me ask you this, Mr. Purdy. What do you recall about 
what was said at the meeting? A. I do not recall too much that was 
said at the meeting, due to the time that has elapsed. 

Q. Could you possibly sit down and negotiate a contract for en- 
gineering without asking what the acreage is? 

MR. GRONER: Objection, Your Honor. 

THE COURT: The objection is sustained. 

* * 
BY MR. BERNS: 
Q. In order to negotiate a contract regarding engineering, 
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wouldn't you have to know the acreage, Mr. Purdy? 
MR. GRONER: Objection, Your Honor. 
THE COURT: The objection is sustained. 
*x* * x 
[204] BY MR. BERNS: 

Q. How many housing developments did you work on in that area, 
between Vestal and Owego? 

MR. GRONER: Objection, unless ''work on" is specified 

MR. BERNS: As an engineer. 

MR. GRONER: I object to that and the constant use of the word 
engineer. There has never been any claim here that Mr. Purdy did 
any engineering work or is a licensed engineer. The claim is for 
surveying work and he is a licensed surveyor. | 

MR. BERNS: Your Honor, Mr. Groner put a question to Mr. 
Purdy and asked him what he did on this job. He said we did this, we 
did that, and we did this. Now, why hasn't he done this at the same 
time? I think the question applies. 

THE COURT: Read the question, please. 

(The question was read by the reporter.) 

THE COURT: The objection is sustained. 

* * * 
[205] 

BY MR. BERNS: 

Q. Ten dollars per house. So that if you were prepared to in- 
dicate what the retainer fee would be, you were also prepared to in- 
dicate what the overall cost would be, am I right? 

MR. GRONER: Objection, the ten dollars was the agreed upon, net 
outcome of the discussion, it had nothing to do with what he was pre- 


pared to do, one way or the other, which is completely irrelevant, in 


our view. 


[206] BY MR. BERNS: 
Q. In view of the amount of work that was involved, that is, the 
engineering work that was involved and the surveying and taking the 


dimensions and so forth and so on, all of which is within your expert 
knowledge, you had an idea what the job would cost, didn't you? 

MR. GRONER: Objection, Your Honor. I think we have been 
through this a number of times. 

THE COURT: The suit here is on a contract. 

MR. BERNS: Yes, Your Honor. And there are other issues in- 
volved as well. We are arguing on agency, Your Honor. 

THE COURT: The objection is sustained. 

x * * 
[207] BY MR. BERNS: 

Q. Knowing little about Mr. Martino or myself, you were pre- 
pared, as representative for J. C. Adams, to make a commitment for 
a contract with Mr. Martino and Mr. Berns? 

MR. GRONER: I object to that. 

THE COURT: The objection is sustained. 

MR. BERNS: If Your Honor please, may I approach the bench? 

THE COURT: Yes. Will counsel come to the bench, please. 

(At the bench:) 

MR. BERNS: My line of questioning is directed toward one ob- 
jective, that is that no businessman in his right mind would proceed 
to undertake a $17,000 -- 

THE COURT: We are not here to determine that, we don't care 
what a businessman would or would not do. 

MR. BERNS: He said he acted upon our financial capacity. 

[208] THE COURT: We are not going into your financial capacity. 

MR. BERNS: Well, he did. 

THE COURT: No, he didn't. He simply answered a few questions 
that you asked about it. 

MR. BERNS: I ask Your Honor to bear with me. 
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THE COURT: You are going out, trying to drag in a lot of extra- 
neous things that don't have anything to do with the issue here. You 
should stick to the issues here. — 

MR. BERNS: I am sticking to them, Your Honor. 

THE COURT: I don't think you are. And you repeatedly do what 
the Court tells you not to. You preface each remark with a whole lot 
of statements, some of which are incorrect. 

MR. BERNS: Oh, I wouldn't do that, Your Honor. 

THE COURT: Well, you do it right along. 

MR. BERNS: Not when it is on the record, I don't ane to be re- 
futed by any record, Your Honor. 

THE COURT: All right. 


(End of bench conference.) 
* * * 


(220] BY MR. BERNS: 
Q. Mr. Purdy, when did you first learn that Mr. Martino and I 


had associates on this project? 

MR. GRONER: Objection. I don't think there has been any testi- 
mony about associates on a contract, the contract that we are suing 
about. 
MR. BERNS: Your Honor please, we have mraneey evidence on 
cross-examination as well as direct, where -- 

THE COURT: This witness has told you that --well, I won't under- 
take to repeat his testimony. I will sustain the objection. | 

MR. BERNS: But there has been testimony to the effect that he 
was shown certain documents. 

THE COURT: Well, that is what you say. 

MR. BERNS: That is correct, Your Honor. 


* * * 


[233 ] FURTHER RECROSS-EXAMINATION 


* * * 


[234] THE COURT: He has testified that he bought it, we have his 
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testimony, and you haven't disputed that he is not the owner, previous 
to today. 

MR. MARTINO: Your Honor please, I had no -- the records and 
all are in New York City. 

THE COURT: You have a specific allegation in this [235] com- 
plaint which you are supposed to answer. 

* * * 

[299] THE FOREMAN: We find for the plaintiff. 

THE CLERK: In what amount, sir? 

THE FOREMAN: $16,570. 

THE CLERK: As to count two, do you find for the plaintiff John 
F. Purdy or the defendant Charles G. Berns? 

THE FOREMAN: For the plaintiff. 

THE CLERK: In what amount, sir? 

THE FOREMAN: $366.67. 
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BRIEF FOR APPELLEE 
I. COUNTERSTATEMENT OF THE CASE | 


During the year 1958 Berns and Martino, appellants here and defend- 
ants below, both being practicing members of the District of Columbia 
Bar (JA 11, 27), were attempting to act as promoters and organizers 
of a real estate development project called 'Bermar" in the vicinity of 
Owego, New York. (JA 11, 20, 22, 23). On September 22, 1958, appel- 
lants in their own names entered into a contract with a surveying firm 
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for which appellee then worked to survey the project into 170 homesite 
lots for $100.00 per lot and to design a sewage lift station for an addi- 
tional $1,250.00 for a total compensation of $18 ,250.00(JA 10, 11, 20, Tr. 
44-5,JA 23-4, 28-9). Payment of $1,680.00 was made on account, (JA 12) 
leaving a balance of $16,570.00. As a separate transaction, appellant 
Berns under date of August 5, 1958 executed a promissory note for 
$666.67 to appellee, of which a balance of $366.67 was overdue at the 
time of suit. (JA 20). 

The agreement between appellants and appellee was embodied ina 
letter sent by appellee to appellants (Tr. 44-5, JA 23-4, 28-9), the fee 
already referred to was paid to appellee by appellants (JA 9-10), the 
surveying services were duly performed (JA 30), the parties engaged 
in correspondence and telephone communication about the work (JA 10, 
11, 12, 13, 14, 15, 16, 17), and appellee sent appellants numerous 
billings requesting payment of the compensation agreed upon (JA 16-17, 
18, 19), all without any suggestion or indication by appellants or either 
of them that they were not the responsible parties or that they had been 
acting as mere agents for principals (JA 17, 18, 19, 24). Appellee, 
who on January 1, 1959, had purchased the surveying firm and acquired 
the right to payment of the claims here involved by a written assignment 
from the creditor (JA 31, 34), brought this suit which, after trial be- 
fore the Court below with a jury, resulted in the judgment for appellee 


here appealed from (JA 40). 


Il. SUMMARY OF ARGUMENT 


Throughout the course of the trial, appellants attempted to pursue 
the theory that, on the basis that they had never themselves had the 
money with which to pay appellee for his services but that they had 
gone ahead nevertheless and entered into a contract to receive and pay 
for those Services in the hope that they would obtain the money to pay 
for the services along with the other costs of appellants' real estate 
development project from investors whom appellants had induced or 


would induce to put money into that project, the unsuccessful outcome 
of appellants’ real estate development venture should relieve them from 
accountability for their contract. Time after time did the trial court 
halt their efforts to introduce testimony relating to their hopes, specu- 
lations, efforts and exculpations for the project known as Bermar and 


encourage them to testify about the contract which was the subject of 


the law suit. 


Appellee, on the other hand, stuck to the issues. Appellants’ com- 
plaint here is only that their testimony was restricted to relevant and 
material issues and that, to the extent that it bore on such issues and 
contradicted testimony offered on behalf of appellee, the jury and the 
Court considered appellee's version more credible. 


With reference to appellants’ further point, that D.C. Code (1961) 
Section 28-2503 (as it read prior to enactment of the Act of December 
30, 1963, P.L. 88-243, effective January 1, 1965) required the assign- 
ment by which appellee had acquired the surveying business to be in 
writing, their contention is robbed of validity by appellee's uncontra- 
dicted evidence that the assignment was in writing (JA 31), and by 
appellants’ failure to have offered any evidence or to have suggested 
in any way below, or to deny here, that it was in writing. All the evi- 
dence before the Court, which the Court evidently believed, was that 
the assignment met the requirements of the law. 


I. ARGUMENT 


A. The Trial Court Properly Delimited the Parties' 
Direct and Cross Examination 


Appellants' main ground for appeal seems to be that their right of 
cross-examination was improperly, arbitrarily, and prejudicially re- 
stricted by the Trial Court; they appear to contend also that the Court 


was improperly lenient in failing to limit interrogation on behalf of ap- 


pellee, or at least that the Court was not as strict with appellee on that 
score as it was with appellants. 


The transcript shows the opposite to have been the case. Appellee's 
interrogation, on both direct and cross-examination, was within ordinary 
and proper bounds. Appellants, on the other hand, directed their inter- 
rogation consistently away from the matter at hand, toward appellants’ 
former plans for the Bermar real estate development project, toward 
appellants' discussions not involving appellee with other persons after 
the date when the contract was made, and toward appellants' conclusions 


of fact, conclusions of law, speculations, hypotheses, theories, hopes, 
and wishes. This pattern was insistently repeated; time and again ap- 
pellants disregarded the injunction found in 3 Wigmore on Evidence (3rd 
ed., 1940) sec. 782, p. 144, that "Repeating an unanswered question upon 


an inadmissible point, already ruled out by the Court, is of course an 
impertinence to the Court . . . useless, wasteful, and disrespectful." 


Appellee contends that the rulings complained of by appellants in 
this appeal were all correctly made by the Court below. Even if one or 
more of them were incorrectly made, however, the test which this Court 
must apply in disposing of the appeal is whether or not it can find that 
the error or errors were an abuse of discretion and actually prejudiced 
appellants. The limitation of direct and cross-examination is a matter 
"plainly within the discretion of the presiding judge."" Storm v. United 
States, 94 U.S. 76, 85 (1877). The general rule is that "'...a party has 
no right to cross-examine any witness except as to facts and circum- 
stances connected with the matters stated in his direct examination 
..." Phila. & T. Ry. Co. v. Stimpson, 14 Pet. 448, 461 (1840). It is of 
course true that related collateral matters may also be inquired into, 
to a limited extent on cross-examination, for the purpose of testing the 
witness' credibility. United States v. Lawinski, 195 F.2d 1, 7 (C.A. 7, 
1952). But the criterion by which this Court should judge this appeal is 
whether or not the Court must "say as a matter of law that the Court 


abused its discretion in its limitation on the cross-examination of any 
of the witnesses. . ."" Id. at p. 8. 


The kind and degree of abuse of discretion and prejudicial error 
which this Court would have to find, and which in appellee's view cannot 
be found in the record of the proceeding below, may be discerned from 
Alford v. United States, 282 U.S. 687 (1931), and District of Columbia v. 
Clawans, 300 U.S. 617 (1937). In Alford, a criminal prosecution, the 
lower Court was held to have erred in excluding testimony tending to 
show that the testimony of prosecuting witnesses had béen biased be- 
cause of offers of immunity from prosecution or coercion by police 
officers. 282 U.S. at pp. 693-4. In Clawans, also a criminal case, the 
evidence held improperly excluded was sought from prosecution wit- 
nesses who were private detectives, as to whom ''Common experience 
teaches us that the testimony of such witnesses, especially when uncor- 
roborated, is open to the suspicion of bias... and that their cross-ex- 
amination should not be curtailed summarily... especially when it has 
a direct bearing on the substantial issues of the case."300 U.S. at pp. 
630-1. The test must always be whether the exclusions have been sub- 
stantially prejudicial, and constitute an abuse of discretion; "The extent 
of cross-examination and rebuttal testimony is within the sound discre- 
tion of the trial court, which may exercise a reasonable judgment in 
determining when the subject is exhausted." Banning v. United States, 
130 F.2d 330, 337, 339 (C.C_.A. 6, 1942); Alford v. United States, supra; 
District of Columbia v. Clawans, supra. 


1. Appellants' First Contention. 


Appellants' first point is that on two different occasions (JA 33, 
34, 39), when appellants on cross-examination sought to question ap- 
pellee when he learned that other persons were involved with appellants 
"in this project” (JA 39), the Court sustained objections. The first 
occasion consisted of questioning as to when appellee "knew that there 


were other people affiliated with Martino and Berns. .'. subsequent to 


-..'' the date of the contract sued upon (Tr. 188-189). Objection was 
made on the ground of irrelevancy (Ibid.), and the Court sustained the 
objection. This ruling obviously was correct. The second occasion 
arose when appellants posed the question "when did you first learn that 
[appellants | had associates on this project ?"' (JA 39). Whatever as- 
sociates appellants may have had or hoped to have on their real estate 
development project, Bermar, had no relation to their contract with ap- 
pellee. As to the contract being sued upon, which was embodied in a 
letter from appellee to appellants, there had been no testimony (and 
there was none later) of any other parties to that contract at any time 
before, at, or after its execution. The exclusion was clearly proper. 


2. Appellants’ Second Contention. 


Appellants’ next objection is to the Court's exclusion of a question 
asked of appellant Berns as to who were appellants’ associates in the 
development project. The questioning was to elicit whether appellant 
Berns “had discussed the arrangements for the development of this 


property in Owego with any person other than [appellee]... If so, 
whom did you talk to?"" (JA 22). After an objection to this question 
seeking hearsay evidence on an irrelevant matter was properly sus- 
tained (JA 22), pro se appellant Martino put the leading question "Do 
you recall if: you had talked to Mr. Nathan Lubar?" and then after re- 
ceiving the answer that Mr. Lubar "'was one of the three principals who 


were putting up the front money for the development" asked the question 
"And who are the other principals involved?" (Ibid.) This question was 
objected to, and the objection was sustained. (JA 22,23) Clearly appel- 
lants had wandered far afield from the case before the court, in this at- 
tempt to introduce testimony about conversations with other persons out 
of the presence of appellee and with reference not to the contract sued 
upon but to the overall venture in which appellants were engaging and in 
which appellee had no interest or part. 


3. Appellants’ Third Contention. 


Appellants further object to the Trial Court's preventing them from 
testifying to appellee's ‘full understanding, and his full knowledge ..." 
(JA 24). Correctly, the Court pointed out that That is a conclusion on 
your part, Mr. Martino,"’ and upon motion of appellee it was Stricken. 
Ibid. It was just as much a conclusion when appellants attempted to go 
into the matter a second time, when the Court sustained objection only 
to the form of the question and appellants did not pursue the matter 
further. (JA 25). That it was a conclusion was, as appellants them- 
selves admit intheir Brief, ''obvious."" Brief for Appellants (typewritten 
copy), p. 11. 


4. Appellants' Fourth Contention. 


Another objection of appellant is to the exclusion of a question by 
which they requested appellee to speculate as to the reasons why a third 
party should send appellants a check. The propriety of’ the exclusion is 
indisputable from the colloquy itself (JA 32): 


"Q: [by Martino] Northern Homes sent you the check ? 
"A: [by appellee] I think you sent the check. 


"Q: I forwarded the check to you, is that correct ? 


"A: I think the check came from Northern Homes 
through you, yes. 


"Q: And is there any reason why you believe that 
Northern Homes would advance these funds ? 


"MR. GRONER: Objection. 
"THE COURT: The objection is sustained. He | 
hasn't said he thought they would.” 
Appellants’ Fifth Contention. 


Appellants also object to the Court's not having allowed them to 
wander in unrelated regions to explore appellee's costs, or his usual 
approach to accepting work, or other irrelevant matters (JA 34-5, 36-7, 


38). One utterly confused question was exclused because ". .. Your 
question lacks clarity"’ (JA 34-5), as it certainly did. Another ques- 
tion, attempting to ascertain whether on the basis of unspecified "pre- 
liminary talks" prior to the contract date appellee had had "any basis 
to establish an estimated figure for the benefit of [appellants] with re- 
gard to the cost of the engineering to be undertaken" on the tract in- 
volved (JA 35) was objected to on the ground that''There is no speci- 
fication of what conversation, they didn't involve the defendant, it is a 
completely irrelevant subject of inquiry."’ (JA 35). The objection was 
obviously well taken on the grounds stated, and the objection was sus- 
tained. Ibid. Appellants attempted to have appellee speculate about en- 
gineering and surveying theory and practice: "In order to negotiate a 
contract regarding engineering, wouldn't you have to know the acreage 

. .?"(JA 36-7). The case involved no question of engineering, appellee 
did not purport to be testifying about engineering, and the question had 
no possible relation to the issues in the case even after "engineering" 
was corrected to "surveying" (JA 37); the objection was properly sus- 
tained. Appellants followed one irrelevancy with another—details of an 
offer appellants had not accepted (JA 35-6),and the same details after 
the Court had just excluded them (JA 36), how many housing develop- 
ments appellee worked on in the general vicinity of Bermar (JA 37), 
and what other subjects appellee was prepared to contract about when 
the contract relied on was entered into (JA 37). Objection was sus- 
tained to the question whether appellee knew at the time that contract 
was entered into what the job would cost (JA 38); as the court 
pointed out, The suit here is on a contract." [bid. Finally, acknowledg- 
ing that their “line of questioning is directed toward one objective, that 
is that no businessman in his right mind would proceed to undertake a 
$17,000—,"' appellants were told by the Court what obviously was the 
case, that ''We are not here to determine that,we don't care what a busi- 
nessman would or would not do."" (JA 38). The Court further pointed 
out, what a reading of the transcript amply demonstrates, that "You are 


going out, trying to drag in a lot of extraneous issues that don't have 
anything to do with the issue here. You should stick to the issues here.” 
(JA 39). 


Wigmore's homily regarding the question what value should be 
placed ontestimony regarding habit or custom has no bearing, of course, 
on the instant situation where the questioning related only to speculation 
about hypothetical conduct of a generalized businessman, and not to the 
behavior of appellee or any other specific person. The theoretical ob- 
servation sought by appellant was clearly unrelated to any of the issues 
of this case. In passing, however, it may be noted that in appellants’ 
reference (Brief for Appellants (typewritten copy), p. 12) Wigmore 
actually goes on to point out by way of qualification that 


"There is, however, much room for difference of 
opinion in concrete cases, owing chiefly to the indefi- 
niteness of the notion of habit or custom... [I]n the 
ordinary affairs of life a habit or custom seldom has 
... invariable regularity. Hence, it is easy to: see 
why in a given instance something that may be loosely 
called habit or custom should be rejected, because it 
may not in fact have sufficient regularity to make it 
probable that it would be carried out in every instance 
or in most instances. Whether or not such sufficient 
regularity exists must depend largely on the circum- 
stances of each case."" 1 Wigmore on Evidence (3rd 
ed., 1940), sec. 92, p. 520. 


6. Appellants' Sixth Contention. 


An illustration of appellants' perspective on the lower Court's con- 
duct of the trial is found in their objection that it "permitted[appellee's | 
counsel to argue with the defendant witness, Mr. Martino {actually 
Mr. Berns], that the [appellants] could have eliminated the possibility of 
any law suit merely by paying the [appellee's] bill. (JA 20)." 

Brief for Appellants (typewritten copy), p. 12. The colloquy referred to 
occupies the space of approximately one-half page of transcript, follow- 
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ing upon appellant Berns' unsolicited statement that after appellee had 
fruitlessly demanded payment from appellants under the contract he 
would have ''sued” a bank to which he had entrusted the plans if the bank 
did npt recover them, whereupon appellee's counsel put the question, 
which was finally answered by the witness inthe affirmative, whether ap- 
pellants couldn't have eliminated the possibility of such suit by paying 
what they owed. (JA 20-21). Appellants do not make a point that any 
objection by them was overruled in this instance: they never objected 
to what they here protest. /bid. The transcript reveals no argument, 
in any case: a question of fact was put, and the answer to it was eventu- 
ally obtained after a few circumlocutions and evasions by the witness. 
The fairness and restraint shown by the Court below is the more 
strongly demonstrated by such straining at gnats; appellants can find 
no better instance to point to. 


7. Appellants' Seventh Contention. 


Appellants’ final point is that the Court permitted appellee's coun- 
sel to “argue at considerable length"’ on whether a certain document in 
evidence did or did not constitute a contract. Brief for Appellants 
(typewritten copy), p. 12. Appellant Martino, like appellant Berns, was 
a practicing lawyer inthe District of Columbia. Appellant Berns had 
just objected to the use of the word "agreement" with reference to the 
document on which the suit was founded. (JA 26). For that reason (JA 
26), appellee's counsel handed witness appellant Martino the exhibit in 
question, which had already been admitted into evidence, and asked him 
whether or not "in your professional judgment as a lawyer, was that a 
contract?" (JA 26, 27). Objection was made onthe groundthat "That isa 
matter of opinion and I don't think it is for the witness to state at this 
point. That is in issue."" Jhid. The objection was overruled, Jbid., and 
the witness'in a series of questions and answers testified that it was 


"a conditional contract,"’ but that it was not binding upon appellants be- 
cause "the understanding and the terms that we were discussing was 
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left vague and indefinite." (JA 27). This was an evasion; the question 
of what about it was "'vague and indefinite" occupied a full page of tran- 
script and more (JA 27-8), until the witness, being finally asked 
"There is nothing vague and indefinite about it whatsoever ?" finally re- 
sponded directly, "No, that spells it out." (JA 28). Pursuing the sub- 
ject, appellee's counsel elicited from appellant the reply that "I don't 
believe that it is a contract because there are no Signatures to this, just 
{appellee's ] Signature.'' Ibid. This evasion, too, had to be tracked down 
until it was eventually repudiated by the witness who was its author, and 
he withdrew the answer that had made necessary five pages of examina- 
tion: "Yes, it would be . . .[a contract]" (JA 29). The evasion, indi- 
rection, and unresponsiveness with which both the Trial Court and appellee 
had to contend during the trial are vividly illustrated by this colloquy. 


As early as the end of the first morning of the three-day trial, the 
Court below found it necessary to caution appellants as follows (JA 21): 


"There is just one thing I wanted to say to you 
attorneys. Mr. Berns, when a question is put to you, 
instead of listening to the question and answering the 
question, you run all over everywhere, bringing in all 
kinds of hearsay that is not admissible at all. I haven't 
stopped you because Mr. Groner hasn't made any ob- 
jection. But as a lawyer, you know of course that you 
aren't supposed to give hearsay for answers." | 


It may be taken for granted that the instances specified by appel- 
lants in their Brief represent what they regard as the most favorable 
instances they can cull from the record. They themselves, without ref- 
erence to instances selected to illustrate appellee's point of view, de- 
monstrate the complete lack of foundation for this appeal. 


B. Appellee Had Standing To File This Suit 
as Assignee of the Claim Sued Upon. 


1. Rights of the Assignee of a Chose in Action Prior to the District 
of Columbia Code of 1901 and Rule 17(a) FRCP. 


At common law, the assignee of a chose in action had no legally 
cognizable interest in it and was without standing to bring any suit to 
enforce the obligation. At law, it apparently was the rule in the District 
of Columbia that an assignee of a chose in action could not bring suit on 
it inhis ownname. Glenn v. Marbury, 145 U.S. 499,509, 511 (1892), until 
the adoption of the Code of 1901, of which Section 433 enacted substan- 
tially the provisions of Section 28-2503 of D.C. Code (1961) relied on by 
appellants here. However, the rule against enforceability by the assignee 
soon became a formality: at equity the rule in fact seems never to have 
been recognized. Young v. Nelly, 3 App. D.C. 296, 302 (1894); 3 Moore's 
Federal Practice (2nd ed., 1964) Sec. 17.08, p. 1333, and even at law the 
assignee was early allowed to sue independently of the assignor but with 
the requirement that suit be in the assignor's name. The Code of Laws 
for the District of Columbia (1819), in "An Act Respecting Bills of Ex- 
change, Promissory Notes, the assignment of Choses in Action... .", 
citing pre-1800 Maryland and Virginia statutes, expressly authorized 
the assignee of a chose in action to "maintain an action at law thereupon 
for his own use, in the name of the original creditor. . ."" (/d., p. 188, 
sec. 6); moreover, an assignee of a promissory note could sue in his 
own name directly (Id., p. 186-7, sec. 5). Despite the rule requiring 
suit as use plaintiff, however, Chief Justice Marshall held that the as- 
signees of choses in action formerly held by the Bank of the United 
States could sue in equity to enforce them if they had no adequate legal 
remedy, Lenox v. Roberts, 2 Wheat. 373, 376 (1817), and a lessor's as- 
signee was permitted to maintain the common-law action of covenant 


against a lessee's assignee, and was allowed to give parole evidence of 
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the lessee's assignment to the defendant, in May v. Sheehy, 4 Cranch 
(U.S. Cret. Ct. D.C.) 1385, Fed. Cas. No. 9,335 (1831). 


2. Rule 17(a) FRCP and the District of Columbia Code. 


In 1937, Rule 17(a) of the Federal Rules of Civil Procedure, taken 
directly from the former Equity Rule 37, was adopted. : Rule 17(a) pro- 
vides that ''Every action shall be prosecuted in the name of the real 
party in interest ...'' This means that "An action shall be prosecuted 
inthe name of the party who, by the substantive law, has the right sought 
to be enforced."" 3 Moore's Federal Practice (2d ed., 1964), sec. 17.07, 
p. 1330. Under this rule, and Section 28-2503, it has been held that the 
assignee of a chose in action may sue upon it in his own name. Compton 
v. Atwell, 93 App. D.C. 99, 100 (1953); Sincell v. Davis, 24 App. D.C. 
218, 221 (1904). It has further been held that the assignor of a claim 
has no right to enforce it, but that such action must be brought by the 
assignee in his own name, York Blouse Corp. v. Kaplowitz Bros. Inc., 
97 A.2d 465 (Mun. Ct. App. D.C., 1953). There can be no question about 
plaintiff's standing to sue in his own name, as assignee of the original 
creditor, in this action. | 


3. Appellee Had Standing To Bring This Suit. 


Appellants do not deny that appellee brought this suit as assignee 
of the claim sued upon, nor that he is in fact such assignee, nor that the 
assignment to him was properly executed in writing. The Trial Court 
and jury had no alternative but to accept this as a fact; the only evidence 
before them was appellee's testimony that it was so; there was no testi- 
mony or other factor either contradicting it or throwing doubt upon it. 
All equitable considerations aside, even disregarding the provisions of 
Rule 17(a), and interpreting the statute in its most formal and technical 
sense, it is not contested and it must be conceded that appellee complied 
with it. Appellants’ quarrel is with his not having submitted the assign- 
ment, an act which they had never requested and the absence of which 
they have never pleaded as a defense. Each of these two factors is suf- 
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ficient alone to defeat appellants’ claim. In Kowalchuk v. United States, 
176 F.2d 873, 877 (C.A. 6, 1949), an appeal from a criminal prosecution 
where the Government had failed to produce certain documentary evi- 
dence, the Court pointed out that"... if a refusal to produce evidence 
is the fact relied upon, it is at least necessary that a demand for the 
production of the evidence should have been made."' And in Pierce v. 
Gillet & Co., 64 App. D.C. 156, 157 (1935), where at the trial defendant 
attempted to offer evidence that plaintiff had assigned away its claim, 


although as, in the present case making no attempt to amend its pleading 


so as to embody that ground, the Trial Court's exclusion of that evidence 
was held proper: ''Our practice requires that defenses be pleaded.” 
Here, appellants never purported to offer any evidence militating against 
appellee’s standing: they do not even deny now that he has in fact fully 
complied with all statutory requirements. 


There can be no doubt of appellee's standing as assignee to have 
brought this suit in his own name. 


IV. CONCLUSION 
Appellee respectfully urges that the judgment below be affirmed. 
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